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BOOK REVIEWS. 



Domesday Book and Beyond ; Three Essays In the Early His- 
tory OF England. By Frederic William Maitland, LL. D. 
Cambridge, University Press. Boston : Little, Brown and Ccm- 
pany. 1897. 

The importance of this book could have been almost as well pre- 
dicted before as it can now be acknowledged after its appearance. 
Prof. Maitland's work in his Introductions to the Selden Society's 
Publications, in his Pleas of the County of Gloucester, in his edition 
of Bracton's Note-book, and above all in his great work, in collabo- 
ration with Professor Pollock, on the History of English Law before 
Edward I., has accustomed the whole scholarly world to the expec- 
tation that everything which he writes will be of the utmost signifi- 
cance and interest. He has brought to bear upon the history of 
the law and of those institutions which lie in the borderland between 
the law and more strictly political, economic, and social institutions, 
a combination of learning, of ingenious inference and of vivacious 
presentation which bids fair to revolutionize not only the traditional 
views upon many points but the usual methods of treatment of the 
whole field. The task of the reviewer may therefore be reduced to 
the effort to point out the relations of Mr. Maitland's conclusions, 
in some of their main points, to the body of previous knowledge 
and opinion on the same subjects. It may be said in a preliminary 
word that his whole argument looks toward the greater early free- 
dom of the body of the population, the essentially Teutonic and 
tribal basis of early institutions, and to the enormous influence of 
political powers and occurences on the fabric of society. Then we 
shall select some two or three salient points as being sufficiently 
typical of the whole work and as reaching results to a large extent 
new. 

First, we shall examine his theory of the Domesday manor. Mr. 
Maitland has in this case, to a certain extent, created the difficulty 
he proceeds to solve. In the somewhat superficial study that 
Domesday book has so far obtained, it is probable that the Maneria, 
which are mentioned everywhere, have been generally conceived of 
as being the same as those of the thirteenth century, and pictured as 
judicial or agricultural units, according as the student was a lawyer 
or an economist. But it is here pointed out that the manor was 
by no means synonymous with the vill, and the later definitions 
will not by any means always apply. Some manors are so extensive 
as to include twenty or thirty villages, with a population of perhaps 
five hundred families ; others are merely the single farms of peasant 
proprietors. These cannot have courts of their own, often they 
have no freehold tenants, sometimes no customary tenants, fre- 
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quently no demesne land ; so one after another the later tests of a 
manor fail us. Yet the word manor, in Domesday book, is un- 
doubtedly used as a technical term, — it had some generally recog- 
nized and intended meaning. What was meant by a manor in 
1086 ? Professor Maitland finds his answer, the definition of 
manor, in the sphere of finance. He considers the Domesday 
manor as simply the house or tenement against which the geld or 
land tax was charged, the unit of royal taxation, or rather of the 
collection of the tax. It may be a certain principal centre of a 
whole group of vills or the principal messuage of a single vill, in 
both of which cases the lord would be responsible for the payment 
of the geld of all the tenants. In the latter of the cases the manor 
would probably be coincident with the village. On the other hand, 
in the case of small tenements held "as manors," they can make 
up only a small part of a village, so that in one village several 
Maneria are represented. And correspondingly the lands making 
up one manor may be scattered in several vills. The government 
simply held certain persons, lords or holders of manors, responsible 
for the geld. Such persons paid for all those fiscally dependent 
upon them, whether these persons were concentrated in one or in 
several villages, or scattered among other persons in various vil- 
lages. The connection between these manors of the eleventh cen- 
tury and those of the thirteenth, which we know so well and which 
were so generally identical with the vills or townships, has not been 
worked out ; but the lines of its development are perhaps already 
traceable in the changes between the first and last dates given in the 
survey itself, the time of King Edward and 1086. 

Lastly, we wish to give Mr. Maitland's views on the rise of the 
boroughs. In this matter he is most original and will probably 
meet with the greatest amount of antagonism from those who have 
held a different theory. His belief as to the origin of the boroughs 
is that it was distinctly legal, military, intentional ; that the bor- 
oughs were created by the King, from above, so to speak ; that 
they did not grow up from below by the mere gradually increasing 
concourse of traders, based on and responding to economic necessi- 
ties and processes. He supposes that the boroughs were originally 
fortified county strongholds, one or perhaps more in each shire ; 
that they were occupied by men placed there by the various thanes 
or landholders of the shire, in fulfilment of their duty of providing 
a certain number of military servants, always armed and equipped. 
Subsequently the rigid King's peace guarding the borough, the 
meeting of its court three times a year, as provided for in the laws, 
its possession of an established market, all these things combined to 
make the boroughs, by the time the Domesday survey was taken, 
more populous, more varied in their interests, more commercial and 
more free ; showing the traces of their military and royal origin 
only in indications that are already obscure and ambiguous. This 
analysis does not seem to us conclusive. Under this theory it will 
be necessary to explain how it is that in later centuries such a con- 
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siderable number of towns are on the demesne of other lords than 
the king ; that the "customs," where these chance to have been 
recorded, have such a sUght suggestion of anything military or royal, 
and that when the towns come to receive charters, it is the customs, 
franchises, gild merchant, and exemptions from jurisdiction that are 
legalized, no mention being made of royal rights or military interests. 
And yet his line of demonstration is such that an entirely new form 
of defense will have to be provided by those who hold a different 
view. 

After all, it is not perhaps wise to try to estimate Professor Mait- 
land's book by its definite teaching on individual questions. Dif- 
ferent opinions will contijiue to be held on single points. What is 
of vastly more importance is his method. No subsequent study of 
these matters can fail to partake in some degree of the broad, com- 
parative examination, the acuteness, the moderation, even of the 
brilliancy of Prof. Maitland's method of work. He has placed the 
study of Domesday and of the English institutions, for which it 
stands, upon an entirely different and a far higher plane. 

E. P. C. 



A Treatise on the Law and Practice of Foreclosing Mort- 
gages ON Real Property, and of Remedies Collateral 
Thereto. With Forms. By Charles Hastings Wiltsie, of 
the Rochester Bar. With a Supplement, bringing the work 
down to March, 1897, and Additional Chapters on Mortgage 
Redemptions, by James M. Kerr, of the New York Bar. In 
Two Volumes. Vol. II. Rochester, N. Y. : Williamson Law 
Book Company. 1897. 

The work by Mr. Wiltsie appeared in 1889, and now Mr. Kerr 
has undertaken to " bring it down to March, 1897," and has added 
ten chapters on " Mortgage Redemptions. " 

The law and practice respecting foreclosure vary greatly in the 
several states, inasmuch as they have been continuously the subject 
of statutory enactment. Any text-book, therefore, must necessarily 
have been largely a convenient digest of statutes and decisions 
rather than a study of principles. And this was the case with Mr. 
Wiltsie' s work, which was an extremely intelligent and useful book 
for practical reference. The present supplement, entitled Volume 
II, digests the decisions since 1889 under various sections corre- 
sponding to those of the original work and does nothing more. 
There is the initial objection to this method that it is inconvenient 
in looking up a point, to be compelled in each case to look in two 
places, but there is a more fundamental objection. The law is not 
a dead thing with accretions from time to time, but it is an organic 
growth. Consequently, the presentation of the law as it was in 
1889 with an estimate of its tendencies, followed by a digest of 
decisions since, simply leaves it to the practitioner to determine 



